CHAPTER 33-15-15
PREVENTION OF SIGNIFICANT DETERIORATION OF AIR QUALITY

Section

33-15-15-01 General Provisions [Repealed]
33-15-15-01.1 Purpose

33-15-15-01.2 Scope

33-15-15-02 Reclassification

33-15-15-01. General provisions. Repealed effective February 1, 2005.

33-15-15-01.1. Purpose. The purpose of this chapter is to adopt by refexdiaderal
provisions for the prevention of significant deteation program in North Dakota. The
department will continue to implement the prevemind significant deterioration program as part
of the state implementation plan.

History: Effective February 1, 2005.
General Authority: NDCC 23-25-03, 23-25-04.1
Law Implemented: NDCC 23-25-03, 23-25-04.1

33-15-15-01.2. Scope. The provisions of 40 Code of Federal Regulationd B3,
section 21, paragraphs (a)(2) through (e), (h)udino(r), (v), (w), (aa) and (bb) as they exist on
July-2-2010 January 1, 2012are incorporated by reference into this chapt€&his includes
revisions to the rules that were published asal fule in the Federal Register by this date bdt ha
not been published in the Code of Federal Regulatiet. Any changes or additions to the
provisions are listed below the affected paragraph.

For purposes of this chapter, administrator mehagdepartment except for those duties
that cannot be delegated by the United Statesamwiental protection agency. For those duties
listed below, or any others that cannot be delegaeéministrator means the administrator of the
United States environmental protection agency:

(b)(17) - Definition of federally enforceable.

(b)(37)(1) - Definition of repowering.

(b)(43) - Definition of prevention of significanetkrioration.

(b)(48)(ii)(c) - Definition of baseline actual ersiens.

(b)(50)(1) - Definition of regulated NSR pollutant.

(H(2) - Air quality models.

(p)(2) - Consultation with the Federal land manager
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For purposes of this chapter, permit or approvaadastruct means a permit to construct.
The procedures for obtaining a permit to constanetspecified in section 33-15-14-02 and this
chapter. Where there is a conflict in the requeeta between this chapter and section
33-15-14-02, the requirements of this chapter syly.

For purposes of this chapter, the term “40 CFR B22replaced with “this chapter”.

40 CFR 52.21(b)(2)(iii)(a)

40 CFR 52.21(b)(3)(iii)(a)

40 CFR 52.21(b)(14)

40 CFR 52.21(b)(15)

40 CFR 52.21(b)(22)

40 CFR 52.21(b)(29)

40 CFR 52.21(b)(30)

The following is deldte
Routine maintenance, repair and replacement siciide,
but not be limited to, any activity(s) that meetse t
requirements of the equipment replacement provsion
contained in paragraph (cc) of this section.

The words “the adminagor or other reviewing authority”
are replaced with “the department or the admirtistraf the
U.S. environmental protection agency”.

The following is added:

(v) The department shall provide a list of basetiages
for each contaminant for each baseline area.

The following is added:

(iv)  North Dakota is divided into two intrastateeas
under section 107(d)(1)(D) or (E) of the Federal
Clean Air Act [pub. L. 95-95]: the Cass County
portion of Region No. 130, the Metropolitan
Fargo-Moorhead Interstate Air Quality Control
Region; and Region No. 172, the North Dakota
Intrastate Air Quality Control Region (the remaimin
fifty-two counties).

The following is added:
Designating an application complete for purposegenimit
processing does not preclude the department from
requesting or accepting any additional information.

The following is added:

This term does not include effects on integralagst

The term section 51.100(s)had thapter is deleted and
replaced with “40 CFR 51.100(s).”
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40 CFR 52.21(b)(43)

40 CFR 52.21(b)(48)(ii)

40 CFR 52.21(b)(49)

40 CFR 52.21(b)(49)(i)

40 CFR 52.21(b)(49)(i)(a)

40 CFR 52.21(b)(50)(i)(c)

The paragraph is deleted ientsety and replaced with the
following:

Prevention of significant deterioration (PSD) pgr
means a major source preconstruction permit program
administered by the department that has been apgroy

the administrator of the U.S. environmental protect
agency and incorporated into the state implemenmtaiian
pursuant to 40 CFR 51.166 to implement the requerémof

that section. Any permit issued by the departmerder

the program is a major NSR permit.

The following words are eteld: “by the administrator for a
permit required under this section or”.

The following words are deletéddministrator in
subchapter C of this chapter” and replaced with the
following:

Administrator of the United States environmentait@ction
agency in title 40, code of federal regulationsaptbr I,
subchapter C.

“§ 86.181-12(a) of this cteap is deleted and replaced
with: 40 CFR 86.1818-12(a).

“Table A-1 to subparbRApart 98 of this chapter” is deleted
and replaced with the following: 40 CFR 98, subpariable
A-1.

This paragraph is deletdts entirety and replaced with the

40 CFR 52.21(b)(50)(i)(d)

following:

Nitrogen oxides are a precursor to £Mn all attainment
and unclassifiable areas.

This paragraph is delatats entirety and replaced with the

following:

40 CFR 52.21(b)(51)

Volatile organic compounds are not a precursorNb £in
any attainment or unclassifiable areas.

The paragraph is deleted ieritsety and replaced with the
following:

Reviewing authority means the department.
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40 CFR 52.21(b)(53)

40 CFR 52.21(b)(54)

40 CFR 52.21(b)(58)

40 CFR 52.21(d)

40 CFR 52.21(e)

This paragraph is deletedsieiitirety and replaced with the
following:

Lowest achievable emission rate (LAER) has the ingan
given in 40 CFR 51.165(a)(1)(xiii) which is incomated by
reference.

This paragraph is deletedsieiitirety and replaced with the
following:

Reasonably available control technology (RACT) Has
meaning given in 40 CFR 51.100(o) which is incogbed
by reference.

This paragraph is deletedsiriitirety.
The paragraph is deleted and regladth the following:
. : . hall bthbiont
. . ) S
&"I ?]HEHI% standlsu.els H elllaptlell 33 Q. 2| o1 lslllesle_ euela

i . ! (ards in_all of hefUrited
States.

No concentration of a contaminant shall exceed:

(1) The concentration permitted under the national
primary and secondary ambient air quality standards

(2) The concentration permitted by the ambient air
quality standards in chapter 33-15-02.

The following is added:
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(5) The class | areas in North Dakota are the Toend
Roosevelt National Park - north and south units and
the Theodore Roosevelt Elkhorn Ranch Site in
Billings County - and the Lostwood National
Wilderness Area in Burke County.

40 CFR 52.21(h) The paragraph is deleted and regladth the following:

The stack height of any source subject to this @rapust
meet the requirements of chapter 33-15-18.

40 CFR 52.21(i) The following subparagraphs aresddd

(11) The class | area increment limitations of Tiieeodore Roosevelt
Elkhorn Ranch Site of the Theodore Roosevelt Natiérark shall
apply to sources or modifications for which comelapplications
were filed after July 1, 1982. The impact of emass from
sources or modifications for which permits undes tthapter have
been issued or complete applications have alrea€ey bled will be
counted against the increments after July 1, 1982.

(12) Provided that all necessary requirements isf diticle have been
met, permits will be issued on a first-come, fsstved basis as
determined by the completion date of the applicetio

40 CFR 52.21(k)(1) This subparagraph is deleted aeplaced with the
following:

(1)

quality standards in all other areas of the Uniftdtes; orAny

national ambient air quality standard or any stathda chapter

33-15-02.

40 CFR 52.21(D)(2) This subparagraph is deleted aeplaced with the
following:

All estimates of ambient concentrations requiredaurthis chapter
shall be based on applicable air quality modet$riecal data bases
(including quality assured air quality monitoriresults), and other
requirements specified in appendix W of 40 CFR"glifleline on
air quality models” as it exists eaJdly2010January 1, 20)2as
supplemented—by—théNeorth—Daketa—guideline—for—ai—quality
modeling—analyses. as supplemented by department guidance.
nbechnical inputs
for these models shall be based upon credible temhnlata
approved in advance by the department. In makinoghs
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40 CFR 52.21(m)(3)

40 CFR 52.21(p)(6)

40 CFR 52.21(p)(7)

40 CFR 52.21(p)(8)

40 CFR 52.21(p)

40 CFR 52.21(q)

g.

determinations, the department shall review suchrtieal data to
determine whether it is representative of actualurcs
meteorological, topographical, or local air quatiticumstances.

“Appendix B to part 58 of thisapter” is replaced with 40
CFR 58, appendix B.

“paragraph (q)(4)” is replacethwparagraph (p)(4)” and
“(9)(7)" is replaced with “ (p)(7)”

“paragraph (q)(7)” is replacathwparagraph (p)(7)”

“paragraphs (q)(5) or (6)" iplaeed with “paragraphs
(p)(5) or (6)"

The following is added:

(9) Notice to the United States environmental poe
agency. The department shall transmit to the
administrator of the United States environmental
protection agency through the region VIII regional
administrator a copy of each permit application
relating to a major stationary source or major
modification received by the department and provide
notice to the administrator of every action reldi@d
the consideration of such permit.

This paragraph is deleted and cedlavith the following:

Public participation.

(1)

2)

Within thirty days after receipt of an applicet to construct a
source or modification subject to this chapteraoy addition to
such application, the department shall advise ppdiGant as to the
completeness of the application or of any deficyene the

application or information submitted. In the evesft such a
deficiency, the date of receipt of the applicatifam,the purpose of
this chapter, shall be the date on which all resgliinformation to
form a complete application is received by the depent.

With respect to a completed application, theadement shall:
@) Within one year after receipt, make a prelimjna
determination whether the source should be approved

approved with conditions, or disapproved pursuanthe
requirements of this chapter.
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(b)

(€)

(d)

(e)

(f)

Make available in at least one location in eaggion in
which the proposed source or modification would be
constructed, a copy of all materials submitted bg t
applicant, a copy of the department’'s preliminary
determination, and a copy or summary of other medsenf
any, considered by the department in making amnediry
determination.

Notify the public, by prominent advertisemenh i
newspapers of general circulation in each regiowhich
the proposed source or modification would be cocsd,
of the application, the preliminary determinatitime degree
of increment consumption that is expected fromsherce
or modification, and the opportunity for commenaatublic
hearing as well as written public comment on the
information submitted by the owner or operator dhe
department’s preliminary determination on the appbality
of the source. The department shall allow at 188stlays
for public comment.

Send a copy of the notice required in subpafagic to the
applicant, the United States environmental probecti
agency administrator, and to officials and agenb&ang
cognizance over the location where the source or
modification will be situated as follows: the dchie
executive of the city and county where the source o
modification would be located; any comprehensiygaeal
land use planning agency; and any state, federad la
manager, or Indian governing body whose lands may b
significantly affected by emissions from the sourae
modification.

Hold a public hearing whenever, on the basigvoften
requests, a significant degree of public intergstte or at its
discretion when issues involved in the permit deaismieed

to be clarified. A public hearing would be heldidg the
public comment period for interested persons, icg
representatives of the United States environmental
protection agency administrator, to appear and #ubm
written or oral comments on the air quality impattthe
source or modification, alternatives to the soume
modification, the control technology required antheo
appropriate considerations.

Consider all public comments submitted in wigtiwithin a

time specified in the public notice required in gakagraph
¢ and all comments received at any public hearimglacted
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40 CFR 52.21(1)(2)

40 CFR 52.21(v)(1)

(1)

40 CFR 52.21(v)(2)(iv)(a)

pursuant to subparagraph e in making its final slegion
the approvability of the application. No later nhtnirty
days after the close of the public comment perite,
applicant may submit a written response to any cenim
submitted by the public. The Department may extéred
time to respond to comments based on a writtenestdoy
the applicant. The department shall consider

applicant’'s response in making its final decisiorAll

comments must be made available for public inspeat
the same locations where the department made blaila
preconstruction information relating to the souroe
modification.

(9) Make a final determination whether the sourceusd be

approved, approved with conditions, or disapproved

pursuant to the requirements of this chapter.

(h) Notify the applicant in writing of the departnits final
determination. The notification must be made axdd for

public inspection in the same locations where the

department made available preconstruction informnaind
public comments relating to the source or modifarat

The following is added:

In cases of major construction projects involviogd lead times
and substantial financial commitments, the departmay provide
by a condition to the permit to construct a timeiguk greater than
eighteen months when such time extension is suggohky

sufficient documentation by the applicant.

This subparagraph is deleted aeplaced with the
following:

An owner or operator of any proposed majorictaty source or
major modification may request the department fraye a system
of innovative control technology.

This subitem is deleted aeplaced with the following:

@) Cause or contribute to a violation of an agille_national
ambient air quality standard or ammbient air quality
standard in chapter 33-15-02—fer—those—arsabjectto

regulation—under—this—article—and—the—national-anbial
quality standards in all other areas of the Un&ates or

15-8



40 CFR 52.21(w)(1) This subparagraph is deleted aeplaced with the
following:

(2) Any permit issued under this chapter or a pviersion of
this chapter shall remain in effect, unless and irexpires
under 40 CFR 52.21(r) or is rescinded.

40 CFR 52.21(aa)(15) This paragraph is deletetsiantirety.

History: Effective February 1, 2005; April 1, 2009; Aptil 2011.
General Authority: NDCC 23-25-03, 23-25-04.1
Law Implemented: NDCC 23-25-03, 23-25-04.1

33-15-15-02. Reclassification.

1. Reclassification of areas. All areas (except as otherwise provided undeCBER
52.21(e)) must be designated either class I, ¢tlass class Ill. Any designation
other than class Il is subject to the redesignapoocedures of this section.
Redesignation (except as otherwise precluded b€HER 52.21(e)) is subject to
approval by the administrator of the United Stagewironmental protection
agency.

a. Reclassification by petition.

(2) Filing of petition. After twenty percent ofdlqualified electors in
any county, as determined by the vote cast footfige of governor
at the last preceding gubernatorial election, sipaition the
department to reclassify any area within such cpyekcept as
precluded by 40 CFR 52.21(e)) to class I, classrlklass lll, the
department shall hold a hearing and take such adlbdon as
specified in subsection 3. The department shalassify the area
proposed in the petition for reclassification onlfy such
reclassification is substantially supported byHhbkaring record.

(2) Contents of petition. The petition to recléssiny area to either
class I, class Il, or class Il must contain a leggscription of the
area which the petition is to affect; an explanatd the meaning
and purpose of the petition and reclassificatiostaeement to the
effect that those persons signing the petitionrdetsie described
area to be reclassified to either class I, classritlass Il and such
statement must specify which class; a list of thpesons or person
circulating such petition, which persons must besigieated
“Committee of Petitioners”; an affidavit to be aft@d to each
petition and sworn to under oath before a notarglipby the
person circulating each petition attesting to tha that the person
circulated such petition and that each of the digea to such
petition is the genuine signature of the person sghoame it

15-9



purports to be, and that each such person is #igdatlector in the
county in which the petition was circulated; altipens’ signatures
must be numbered and dated by month, day, and ae@the name
must be written with residence address and pogteoffddress
including the county of residence followed by statle North
Dakota.

Reclassification upon department’s own motioAt such time as the
department may determine, it may hold a publicingaand take such other
action as specified in subsection 2 in order ttassify any area of this state
(except as precluded by 40 CFR 52.21(e)) to clas&ss Il, or class lll.
The department shall reclassify the area propase@tlassification only if
such reclassification is substantially supportedhgyhearing record.

2. Proceduresfor reclassification.

a.

Except as precluded by 40 CFR 52.21(e), therttepat may reclassify any
area of this state, including any federally owraatls, but excluding lands
within the exterior boundaries of any Indian resdions, to either class | or
class Il pursuant to subdivisions a and b of suiimed, provided that:

(1)

(2)

3)

(4)

At least one public hearing is held in or nther area affected and
this public hearing is held in accordance with fhr®cedures
established in subsection 3.

Other states, Indian governing bodies, andriddand managers
whose lands may be affected by the proposed retdsig are
notified at least thirty days prior to the publiedning.

A discussion of the reasons for the proposddsignation including
a satisfactory description and analysis of thetheahvironmental,
economic, social, and energy effects of the progposdesignation
is prepared and made available for public inspaciibleast thirty
days prior to the hearing and the notice annountieghearing
contains appropriate notification of the availdpiliof such
discussion.

Prior to the issuance of notice respectingréddesignation of any
area that includes any federal lands, the stati itvide written
notice to the appropriate federal land manageradiwid adequate
opportunity (but not in excess of sixty days) tofev with the state
respecting the redesignation and to submit writemments and
recommendations with respect to such redesignationn
redesignating any area with respect to which arder land
manager has submitted written comments and recoufatiens,
the state shall publish a list of any inconsistebeyween such
redesignation and such comments and recommendadiahsan
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(5)

(6)

explanation of such inconsistency (together witd thasons for
making such redesignation against the recommendaifothe
federal land manager).

The proposed redesignation is based on thedeaothe state’'s
hearing, which must reflect the basis for the psgabredesignation,
including consideration of:

(@) Growth anticipated in the area.

(b) The social, environmental, health, energy, asdnomic
effects of such redesignation upon the area beioggsed
for redesignation and upon other areas and states.

(c) Any impacts of such proposed redesignation uggional
or national interests. Anticipated growth shaltlide
growth resulting both directly and indirectly frgpnoposed
development.

The redesignation is proposed after consuhiatiith the elected
leadership of local and other substate generalgsergovernments
in the area covered by the proposed redesignation.

Except as precluded by 40 CFR 52.21(e), therttepat may reclassify any
area of this state, including any federally owneabls but excluding lands
within the exterior boundaries of any Indian res¢ions, to class Ill if:

(1)
(2)

3)

(4)

Such redesignation would meet the requiremaingsibdivision a.

Such redesignation has been specifically apgurdoy the governor
of the state, after consultation with the apprdprieommittees of
the legislative assembly if it is in session orhate leadership of
the legislative assembly if it is not in sessiam] & general purpose
units of local government representing a majoritthe residents of
the area so redesignated enact legislation or pessiutions

concurring the state’s redesignation.

Such redesignation will not cause, or contetiat a concentration
of any air contaminant which would exceed any maxim
allowable increase permitted under the classificabf any other
area, or any applicable ambient air quality stathdar

Prior to any public hearing on redesignatiomy area, there must
be available, insofar as is practicable for pulntispection, any
specific plans for any new major stationary soudre major
modification which may be permitted to be constdctand
operated only if the area in question is redesgphast class llI.
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3. Reclassification hearings.

a. Any hearing required by subsection 2 shall dd baly after reasonable
notice, which shall be considered to include, ast¢hirty days prior to the
date of such hearing:

(2) Notice given to the public by prominent adw&tnent in the region
affected announcing the date, time, and place df searing.

(2) Avalilability of each proposed plan or revisiimn public inspection
in at least one location in each region to whickilkapply, and the
availability of each compliance schedule for pulohgpection in at
least one location in the region in which the atfecsource is
located.

3) Notification to the administrator of the Unit&tiates environmental
protection agency (through the appropriate regioffaie).

4) Notification to each local air pollution contamency in each region
to which the plan, schedule, or revision will apply

(5) In the case of an interstate region, notifmatio any other states
included, in whole or in part, in the region.

(6) Notification to any states, Indian governinglles, and federal land
managers whose lands may be affected by the prdpose
redesignation.

b. The department shall prepare and retain foreictspn a record of each
hearing. The record must contain, as a minimuntistaof witnesses
together with the text of each presentation.

C. Any hearing held pursuant to the provisionshef subsection must be held
only for the purpose of considering such reclassifon as has been noticed
under the provisions of subsection 2, and consideraf reclassification to
other classes not so noticed shall not be allowed.

d. Any hearing held pursuant to these provisiong b continued for such
purposes and for such periods of time as the depattmay determine.

4. Time limitation. Notwithstanding any other regulation herein, tepartment
shall rule upon any proposed reclassification witighteen months of the official
public notification of such proposed redesignatigrthe department.

History: Amended effective July 1, 1982; October 1, 198huary 1, 1989; March 1, 1994;
February 1, 2005.
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General Authority: NDCC 23-25,03, 28-32-02
Law Implemented: NDCC 23-25-03
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